
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES Hoi 

aries formerly existed. 9 It is, moreover, only fair and just that 
an owner should not be cut off from the shore to which he has 
formerly had approach. Whichever reason is the correct one, 
they all attest the value of the common law rule, and it is fortunate 
that the Supreme Court has seen fit in the principal case to main- 
tain our law in accordance with it. 

/. F. R. 

Restraints on Alienation: Choses in Action. — Is a pro- 
vision in a contract that one of the parties thereto shall not 
"assign any of the moneys payable under the contract or his claim 
thereto" without the consent of the other party, valid? Cer- 
tainly this provision does not suspend "the absolute power of 
alienation" in violation of sections 715, 716, of the Civil Code, 1 
for it allows the debt to be assigned with the debtor's consent, 
and the absolute power of alienation is not suspended when there 
are persons in being who can by their united efforts convey an 
absolute interest in possession. 2 

But is this provision a condition restraining alienation, which 
is repugnant to the interest created, and therefore void under 
section 711 of the Civil Code? 3 Portuguese-American Bank of 
San Francisco v. Welles 4, involved a construction contract 
between the City of San Francisco and a contractor which con- 
tained such a provision. In violation of this provision the con- 
tractor assigned a payment which had become due to him under 
the contract. The court held that, in the absence of complaint by 
the city, the assignment was valid as between the assignee and 
a creditor of the contractor. 

That a provision against the assignment of a debt is a 
"condition restraining alienation" is clear; but is it "repugnant to 
the interest created?" It cannot be doubted that choses in action 
are within the general terms of section 711, for it is in that 
division of the Code which deals with property in general, and 
the Code recognizes the right of property in an obligation. 8 It 
may be urged, however, that section 711 is merely a re-enactment 
of the common law rules, that alienability is an essential attribute 
of certain interests in property, that to deprive such interests of 
the quality of alienability would be to create interests unknown 
to the common law, and that such interests cannot be created: 
that therefore the test of a condition's repugnancy to the interest 
created is the common law definition of such interest; and that 
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it necessarily follows from these premises that a condition re- 
straining the alienation of a chose in action is not repugnant to 
the interest created, because assignability is not an essential 
attribute of a chose in action. Indeed, as a matter of legal history, 
assignability is a comparatively modern idea in connection with 
choses in action. But the operation of the rule enunciated in sec- 
tion 711 shows that whether a condition restraining alienation is 
repugnant to the interest created depends not so much upon 
common law definitions of the various interests in property as 
upon the dictates of public policy. For example, in general, if 
a man conveys his entire interest in property — whether it is is 
estate in fee simple or for life, a term of years, or an interest 
in personality — conditions imposed by him restraining its aliena- 
tion are void; 6 but if he conveys a term for years restraining an 
interest in himself then a condition restraining alienation is good. 7 
The difference between these two cases may well be explained 
upon the basis, that, in the former the grantor can present no 
reason, upon which the law looks with favor, to justify his making 
the interest inalienable; while in the latter case it is of unques- 
tionable importance to the landlord that the tenant in possession 
be a person who will properly care for the property. Similarly, 
where it is necessary to protect property conveyed to a married 
woman from her husband, conditions restraining alienation are 
held valid, even though attached to the conveyance of the grantor's 
entire interest. 8 

But if we concede that section 711 establishes a rule of public 
policy against unnecessary restraints in alienation, then it should 
apply with equal force to all forms of property, whether tangible 
or intangible. And a distinction might properly be made be- 
tween the assignment and the creation of a chose in action, — 
a distinction similar to that which exists between the assignment 
and a lease or sub-lease of a term for years, — with the result that 
the transferor of an obligation against a third party would not 
be able to impose a condition against its alienation, while one 
who creates a debt against himself, as in the principal case, would 
be considered as having such an interest as would justify his 
restraining its alienation. 

R. E. H. 
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